UNI TED STATES BANKRUPTCY COURT NOT FOR PUBLI CATI ON
SOUTHERN DI STRI CT OF NEW YORK

In re : Chapter 7

AARON GELBWAKS, : Case No. 94-B-45183( PCB)

DAVI D KI TTAY, as Trustee
Plaintiff, Adv. Pro. No.03-08978
- agai nst -
AARON GELBWAKS,
Def endant .
APPEARANCES:

Kittay & Gershfeld, P.C
Attorneys for Chapter 7 Trustee
100 White Plains Road
Tarrytown, NY 10591

By: David Kittay, Esq.

Wayne Greenwal d, P.C.
Attorneys for Debtor-Defendant
99 Park Avenue, Suite 800

New York, NY 10016

By: Wayne Greenwal d, Esgq.

MEMORANDUM DECI SI ON VACATI NG ORDER
DENYI NG DEBTOR' S DI SCHARGE

BEATTY, Prudence Carter, U. S.B.J.

David R. Kittay, the Chapter 7 trustee (the “Trustee”)

br ought thi s adversary proceedi ng seeki ng to deny the di scharge of the



Debt or, Aaron Gel bwaks (the “Debtor”)!ontwo grounds: first, afailure
t o produce books, records and docunents the Trustee wants to revi ewand
second, afailureto explainwhy his assets were insufficient to pay
hisliabilities. In Septenber 2004, the Trusteefiled a notion for
summary judgment on both counts.

On Novenber 16, 2004, the noti on cane before the court for
a hearing. Neither the Debtor nor his counsel, Wayne Greenwal d, were
present. Nor had any written response been filed. The Trustee’'s
counsel asked that the summary j udgnent notion be grant ed on defaul t.
Havi ng been advi sed that counsel for the Debtor had been clearly
i nformed of the date of the hearing, the court granted the notion
wi t hout requiring the Trustee' s counsel tocall the M. G eenwaldto
find out why he was not present, a practice whichthe court usually
follows. The court should have followed this practiceinthis case
since the Debtor and his counsel routinely showed up at hearings.

The court thought that the Debtor and his counsel had
det erm ned not to def end agai nst t he sunmary j udgnent notion, for some
reason. Asit turnedout, as statedin M. Geenwal d s papers seeking
to set aside the order, he had cal endered the matter for the foll owi ng

week. The Trust ee pooh-poohs G eenwal d’ s m stake by pointingto afax

! The Debtor filed a Chapter 11 petition on Novenber 7,
1994. Thereafter, on July 19, 1995, a Chapter 11 Trustee was
appoi nt ed. The case was converted to Chapter 7 on March 25,
2003.



sent to M. Greenwal d which sets forth the date of the adjourned
hearing. The “re” line on that fax also lists another, totally
unrel at ed, case t hat was bei ng adj ourned to t he sane date. This ot her
case nust have been adj our ned si nce Debtor’ s counsel di d not appear for
t hat case and coul d wel | have assuned t he t wo cases had been adj our ned
t oget her.

A main focus of the Trustee' s inquiry is a $34, 000 pre-
petition check that the Debtor received. The Trustee argues that the
Debt or stated at his 341 neeting that he had no i ncone in 1994, the
year the check was recei ved. The word i ncone has different nmeanings to
di fferent people. Mst peoplethink it nmeans earned i ncone. A one-
ti me paynent froma singl e source such as a savi ngs account woul d not
necessarily be consi dered by soneone as earned since it was not earned
that year. But evenif the Trusteeis correct and t he paynent was an
i nproper transfer to the Debtor, the Trustee would still have to
collect it fromthe Debtor, which may be i npossi bl e. An addi ti onal
$34,000 i n thi s case, however, woul d provi de no neani ngful distribution
tocreditors. The nore than $300, 000 turned over to the Trustee by the
former Chapter 11 trusteeis insufficient topay norethan a portion of
the priority clainms. Mreover, sonme of that $300, 000 was al so reduced
by t he Chapter 11 trustee’ s fees, the Chapter 11 accountant’s fees and

the Trustee’'s counsel fees.



Ten years after the fact, there seems tobelittle or no
point in culling through four years of the Debtor’s pre-petition
records of the matters he handled for his clients in the hope of
fi ndi ng some out st andi ng recei vabl e. The Trustee al so wants t he Debt or
to produce certai n schedul es froma particul ar tax return, even t hough
the Trustee already has a copy. Wy does he need anot her?

Li kewi se, the Debtor’s failuretofile operatingreports
during t he course of the Chapter 11 case need not be renedi ated. Al
t hose reports woul d showi s what ever i ncome was ear ned by t he Debt or
t hat was NOT property of the estate, as wel |l as hi s expenses whi ch were
adm ni strati on expenses.

If thereis soneone fromwhomt he Trust ee shoul d be seeki ng
answers it isthe Chapter 11 trustee, A exander Schacter. The Chapter
11 trustee sold a nunber of the Debtor’s assets during his rather
desul tory admi ni stration. It was apparently the unexpected (tothe
Chapter 11 trustee) taxliability onthelast salethat finally caused
t he case to be converted. The Chapter 11 trustee shoul d have al | of
t he docunents rel ative to the properties he sold. Hi s accountants
spent a ot of time on the case.

The ti me has cone for the Trustee to revi ewwhat he has,
spend at | east several hours with the Chapter 11 trustee, | ook at all
of t he docunents that were docket ed bef ore he was appoi nted and cal | it

a day, unl ess he can find sonething | arge enough to produce areturnto



creditors. The Trustee’s firmhas al ready recei ved over $80, 000 in
fees wi thout coll ecting any assets. Abankruptcy trustee’s efforts
nmust i nclude an attenpt to maxim ze thereturnto creditors and not the
trustee’s firnms coffers.

The Debtor’ s notion to vacat e t he order denyi ng hi s di scharge
i s GRANTED.

Debtor’s counsel to settle order

Dat e: New Yor k, New York
June 9, 2005

[ s/ Prudence Carter Beatty
Uni ted States Bankruptcy Judge




